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TERMS AND CONDITIONS OF SALE 

1. OFFER AND ACCEPTANCE. 

(a) These Terms and Conditions of Sale (these “Terms”), together with the terms of any other document provided by 

Seller (as defined below) in which these Terms are attached or incorporated (collectively, the “Agreement”) apply to and govern (i) any 

quotation, proposal, or offer to sell (“Offer”) made by Micro-LAM, Inc. or its subsidiary companies, 603 OPTX, LLC or M10 Edge, 

Ltd, as applicable (“Seller”), for the sale of Seller’s goods and related services, if applicable (collectively, the “Goods”), and (ii) any 

purchase order or related attachments, schedules, exhibits, designs and drawings (collectively, a “Purchase Order”), issued by the buyer-

party purchasing the Goods or that party’s subsidiaries and affiliates (collectively, “Buyer”). Buyer accepts, and will be deemed to be 

bound by, the terms of the Agreement upon the first to occur of the following: (A) Buyer’s written acknowledgment of the Agreement 

in writing; (B) Buyer placing a Purchase Order with Seller; (C) Seller’s order acknowledgment; (D) delivery of the Goods by Seller 

pursuant to any Purchase Order or similar type of request by Buyer; (E) acceptance of the Goods by Buyer; or (F) payment for the Goods 

by Buyer. All Offers are subject to Seller’s approval if made by a salesperson or sales agent. 

(b) Buyer’s acceptance is expressly limited to the terms of the Agreement, and the Agreement exclusively governs the 

sale of Goods by Seller. The Agreement supersedes and excludes any agreement, whether written or oral, and any other terms and 

conditions set forth in any purchase order placed by Buyer or any other document issued or deemed to be issued by Buyer to Seller 

(including Buyer’s general terms and conditions of purchase), each of which are expressly rejected. Any reference in the Agreement to 

any request for quotation, request for proposal or any other similar bid document made by Buyer is solely for the purpose of incorporating 

the description and specifications of the Goods contained in such document, but only to the extent that such description and specifications 

do not conflict with the description and specifications contained in the Agreement. Any additional, different or conflicting terms 

proposed by Buyer, whether in Buyer’s purchase order or otherwise, or any attempt by Buyer to vary the terms of the Agreement in any 

way, are expressly rejected by Seller, are not part of the Agreement and do not apply to the sale of Goods, and are not binding on Seller 

without the express prior written acceptance of such terms by Seller’s authorized representative. 

(c) Notwithstanding anything herein to the contrary: (i) if a written contract signed by both parties is in existence covering 

the sale of the Goods covered hereby, the terms and conditions of said contract shall prevail to the extent they are inconsistent with the 

Agreement; (ii) if there is any inconsistency between these Terms and the Offer, the Offer shall prevail as to such inconsistency; and 

(iii) if there is an effective and applicable confidentiality or nondisclosure agreement between Buyer and Seller, these Terms shall not 

supersede the confidentiality and nondisclosure obligations therein. 

(d) None of the terms, provisions or conditions of the Agreement may be modified, altered or added to except by written 

instrument signed by a duly authorized representative of Seller. Any agreed upon change will be subject to an equitable adjustment in 

the purchase price and/or time for performance. 

2. PRICE AND PAYMENT. 

(a) Price. Prices for the Goods will be as agreed by Seller in a signed writing or, if not agreed, the price specified in 

Buyer’s purchase order and Seller’s order confirmation, as the case may be. Notwithstanding the foregoing, and unless otherwise 

provided in Seller’s written quotation or order confirmation to Buyer, Seller’s prices do not include transportation, freight, handling, 

special handling, delivery or insurance costs or any all federal, state, provincial or local taxes (including sales, use, value-added and 

excise taxes), assessments, tariffs, duties or any similar fiscal contribution related to the Goods, all of which shall be the sole 

responsibility of Buyer and payable by Buyer in addition to Seller’s price. Buyer shall have no right to access Seller’s cost or pricing 

data or other books and records. 

(b) Payment. Buyer will pay for the Goods without setoff, recoupment or deduction of any kind, in U.S. funds. Unless 

otherwise agreed to in writing by Seller, payment for the Goods will be due and payable 30 days following the earlier of (i) Buyer’s 

receipt of Seller’s invoice or (ii) Buyer’s receipt of the Goods. Buyer agrees to indemnify and hold harmless Seller from any and all 

legal fees and costs that may be required to collect any overdue balances. Seller may offset, deduct or recoup any amounts owed by 

Seller to Buyer against any amounts owed by Buyer to Seller.  The remedies contained in this Section are cumulative and shall be in 

addition to any other remedies available to Seller under the Agreement or applicable law. 

3. DELIVERY; RISK OF LOSS; TRANSPORTATION CHARGES. Delivery dates are estimates only and are not guaranteed by Seller. 

Title to the Goods will pass to Buyer upon Buyer’s receipt of the Goods. 

4. EXCUSABLE DELAYS.  Seller shall not be held liable, or deemed in default, for any failure or delay in fulfilling or performing 

any of its obligations under the Agreement (including failure to deliver Goods) if such failure or delay is caused by, or results from, acts 

beyond Seller’s reasonable control, including fire, flood, drought, acts of nature, war, hostilities, terrorist threats or acts, riot or other 

civil unrest, strikes, lockouts, slowdowns or other labor unrest, delay in transportation, shortage of power, unavailability of raw materials, 
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embargo, government action, earthquake, explosion, national or regional emergency, or by acts or omissions of Buyer, including Buyer’s 

failure to promptly comply with the terms of payment. 

5. ACCEPTANCE AND RETURN OF GOODS. Buyer will inspect the Goods immediately upon receipt. Unless Buyer provides Seller 

with written notice stating with specificity any defects, nonconformities or shortage relating to the Goods within 30 days after receipt 

of the Goods, such Goods will be deemed fully and finally inspected, checked and accepted by Buyer, and any such claims for defects, 

nonconformities or shortages will be waived by Buyer. Upon acceptance of Goods, Buyer waives any right to revoke such acceptance 

for any reason, whether known or unknown to Buyer, at the time of acceptance. Buyer will be limited to any available remedies 

specifically provided in Section 8 for any defect or nonconformance in the Goods after such acceptance.  Seller has a reasonable period 

of time to cure any nonconformity. Goods may not be returned without Seller’s prior written return authorization and, once authorized, 

Buyer may return the Goods solely in accordance with instructions issued by Seller. Failure to follow Seller’s return procedures may 

result in lost Goods, delays, additional service, restocking charges, warranty denial or refusal of a shipment, in each case for which 

Seller will have no liability. Seller has the right to reject Goods returned without Seller’s prior written approval in accordance with this 

Section. 

6. CANCELLATION AND CHANGES. 

(a) Buyer-requested changes to a mutually-agreed delivery schedule are not permitted for Goods scheduled to be delivered 

within 60 days of any such request by Buyer. For volume blanket purchase orders, the initial 90 days of scheduled deliveries must be 

firmly committed to (i.e., must be released) and are not subject to change; subsequent shipment releases may require minimum release 

quantities and must allow a minimum of 90 days for related deliveries to commence. Written requests for delivery schedule changes by 

Buyer that are consistent with the above requirements are subject to review and acceptance at Seller’s discretion, and may be subject to 

purchase price adjustments as determined by Seller. Should Seller incur additional costs because of Buyer’s inability to accept delivery 

of Goods when scheduled or to permit normal and unrestricted installation of Goods when such installation is required, Buyer shall 

promptly reimburse such additional costs to Seller upon written notice. Once scheduled or released for delivery, Goods may not be 

unscheduled or reclassified as unreleased by Buyer. All Goods must be released by the Buyer to allow delivery by the contract’s end 

date. Goods not released as described may be considered by Seller to have been cancelled by Buyer, in which case the fees set forth 

below shall apply.  

(b) In the event that Buyer requires or causes production or a scheduled delivery to halt, contrary to a mutually-agreed 

production or delivery schedule, or mutually-agreed schedule change (each such event, a “Shutdown”), Buyer will pay a “Shutdown 

Fee” equal to 15% of the price of the halted portion of the order within 30 days of being invoiced by Seller. Following such a Shutdown, 

Buyer will pay a monthly pro rata “Holding Fee” equal to 4% of the price of the portion of the order that was halted by Buyer within 

30 days of being invoiced by Seller, until the parties mutually agree to re-start delivery. Upon Buyer’s written request, Seller may, in its 

sole discretion, agree to restart production and delivery of such Goods upon terms and prices that are mutually acceptable to both parties. 

If mutually acceptable terms and prices cannot be determined, the cancellation provisions below will apply. Shutdown Fees and Holding 

Fees are non-refundable and are not credited toward the purchase price of any Goods. The terms in this Section are in addition to, and 

not exclusive of, any other terms applicable to Buyer’s order. 

(c) For the purposes of these Terms, “cancellation” and “termination” shall be synonymous terms. Once accepted by 

Seller, the order cannot be cancelled for convenience by Buyer, and may be cancelled by Buyer only upon written consent of Seller. 

Written request to cancel any Goods must be given to Seller at least 60 prior to any scheduled shipment date, and as early as possible 

for any unscheduled or unreleased Goods. If Seller consents to such cancellation, or if Seller terminates or cancels an order as provided 

herein, Buyer shall pay to Seller, within 30 days of being notified in writing, the cancellation fees and charges determined by Seller in 

accordance with the following (“Cancellation Fees”):  

(i) For off-the-shelf Goods (“Standard Goods”): (1) all unpaid non-recurring charges; (2) regarding materials, 

parts, components, subcontracted items, and other items or services that Seller ordered or purchased prior to the cancellation date in 

reasonable reliance upon the order or that were reasonably necessary to complete the order (“Third-Party Items”), all cancellation or 

returns charges incurred by Seller, and Seller’s costs for Third-Party Items; and (3) 25% of the sales price of the cancelled portion of 

the order. Such cancelled Goods and materials shall remain the property of Seller.  

(ii) For build-to-print Goods, Goods designed in whole or part for Buyer by Seller, or any other Goods that are 

not Standard Goods (“Custom Goods”): (1) all unpaid non-recurring charges; (2) the contracted price for all Goods completed prior 

to such cancellation (“Finished Custom Goods”); (3) an amount equal to the portion completed of each of the remaining Goods 

(“WIP”) — including the corresponding materials, parts, components, subcontracted goods, and other items that Seller ordered or 

purchased prior to the cancellation date in reasonable reliance upon the order or that were reasonably necessary to complete the order 

(“Materials”), excluding cancelled or returned Materials addressed under clause (4) below — multiplied by the unit sales price for 

that Good; (4) Seller’s incurred cancellation charges and un-refunded expenses for Materials that have been cancelled or returned to 
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suppliers; and (5) reasonable Close-Out Costs (defined below), which shall be promptly negotiated by the parties in good faith within 

30 days following cancellation, or within a longer time period mutually agreed by the parties in writing. In the event the parties do not 

reach agreement regarding Close-Out Costs within the time allowed, such costs shall be an amount as reasonably determined by Seller. 

“Close-Out Costs” mean all of Seller’s other reasonable costs resulting from termination of operations relating to the order, which 

may include, without limitation: (A) Seller’s costs resulting from decommissioning production line equipment that had been allocated 

to Buyer’s project, (B) Seller’s costs resulting from idled workers’ wages, (C) Seller’s reasonable fees on incurred costs, and (D) 25% 

of the sales price of the canceled portion of the order. Seller will provide Buyer with itemized Close-Out Costs for negotiation purposes 

and when invoicing Buyer for the final, determined amounts. Notwithstanding ongoing negotiations regarding Close-Out Costs, if any, 

Buyer shall pay all other applicable Cancellation Fees within 30 days of receiving written notice of such fees, and shall pay all other 

fees relating to Close-Out Costs, if any, within 30 days of executing a mutual written agreement or receiving a written dispute resolution 

determination regarding such amount. Upon Buyer’s written request delivered to Seller within 30 days following Buyer’s full payment 

of all applicable Cancellation Fees for Custom Goods, Seller and Buyer will cooperate in good faith to arrange for delivery o f all 

corresponding Finished Custom Goods, work in progress (WIP) and Materials, and such delivery shall be at Buyer’s sole expense. In 

the event that Buyer fails to request, arrange or pay for such delivery, as described in this Section, all such Finished Custom Goods, 

WIP and Materials shall be deemed unclaimed and abandoned and will become the property of Seller at no cost to Seller with no  

liability or obligation to reimburse any fees, costs, or payment to Buyer. 

7. INTELLECTUAL PROPERTY. The Agreement will not be deemed to transfer, assign or license, and Seller will retain all rights, 

title, ownership and interests in and to, the Goods and any idea, invention, concept, discovery, improvement, work of authorship, patent, 

copyright, trademark, trade secret, know-how, formula, flavor, design, engineering drawing, device, compilation of information, 

manufacturing method or process, tooling or other intellectual property embodied, used in or otherwise related to the Goods (collectively, 

“Seller Intellectual Property”). All Seller Intellectual Property shall be kept confidential by Buyer, and shall not be disclosed, furnished, 

provided, disseminated or made available to third parties by Buyer without Seller’s express written consent. Buyer shall not use any 

Seller Intellectual Property, in whole or in part, or the Goods, to copy, redesign, reverse engineer, replicate or manufacture (or enable 

manufacture by itself or any third party) all or any portion of the Goods, products similar to the Goods, or products derived from the 

Goods, without Seller’s express written consent. 

8. LIMITED WARRANTY.   

(a) Seller Warranty. Subject to the limitations set forth in the Agreement and Buyer’s strict adherence to Seller’s 

warranty conditions (which are available to Buyer upon request), Seller warrants to Buyer (and not to any third party) that the Goods 

will be free of significant defects in material and workmanship at the time the Goods are placed in the designated carrier and for 12 

months thereafter (the “Seller Warranty”). THE SELLER WARRANTY IS IN LIEU OF ALL OTHER WARRANTIES, EITHER 

EXPRESS, STATUTORY OR IMPLIED, WHICH ARE HEREBY DISCLAIMED AND EXCLUDED BY SELLER, INCLUDING 

WITHOUT LIMITATION, ANY WARRANTY OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE OR USE, 

AND ALL OBLIGATIONS OR LIABILITIES ON THE PART OF SELLER FOR DAMAGES ARISING OUT OF OR IN 

CONNECTION WITH THE USE, REPAIR OR PERFORMANCE OF THE GOODS. The Seller Warranty will not apply if the alleged 

defect was caused or contributed to by: (i) failure of, or any defect in, any goods into which the Goods were installed not attributable 

solely and exclusively to such Good; (ii) any use, assembly, system processing, design or installation of the Goods; (iii) failure to follow 

any directions, manuals or precautions provided by Seller, if any; (iv) transportation, storage or handling of the Goods; (v) misuse, 

mishandling, misapplication (including improper maintenance), accident, neglect, improper installation (including use of unauthorized 

parts, attachments, or raw materials), wear and tear, abnormal use (including any application not originally specified by Seller for the 

Goods); or (vi) adjustments or repairs performed by anyone other than Seller or one of Seller’s expressly authorized agents. 

(b) Warranty Claims. Notwithstanding any other provision of the Agreement, the Seller Warranty is valid only if: (i) the 

Goods have not been used, assembled, processed, installed or otherwise manipulated, changed or adulterated in any way; (ii) Buyer 

notifies Seller, in writing, of an alleged claim or defect within five (5) days from the date Buyer discovered such defect, as evidenced 

by Buyer’s records; (iii) Seller is permitted to inspect and test the allegedly defective Goods at Buyer’s facility (or Buyer promptly ships 

such Goods to Seller, if so requested by Seller) promptly following receipt of an alleged claim or defect; and (iv) Seller’s inspection and 

testing reveals, to Seller’s reasonable satisfaction, that the Seller Warranty applies to the alleged defect. If Seller determines that any 

Goods returned to Seller pursuant to the Seller Warranty are not covered by the Seller Warranty, Buyer will, within five (5) days after 

receipt of Seller’s claim, reimburse Seller for Seller’s costs and expenses incurred in inspecting such Goods. 

(c) Exclusive Remedy. BUYER’S EXCLUSIVE REMEDY AGAINST SELLER, AND SELLER’S SOLE 

OBLIGATION FOR ANY AND ALL CLAIMS, WHETHER FOR BREACH OF CONTRACT, WARRANTY, TORT (INCLUDING 

NEGLIGENCE) OR OTHERWISE, SHALL BE LIMITED TO SELLER’S REPLACING OR REPAIRING THE APPLICABLE 

GOODS OR, AT SELLER’S OPTION, REFUNDING THE PURCHASE PRICE PAID BY BUYER TO SELLER FOR THE 

APPLICABLE GOODS. IN NO EVENT SHALL SELLER HAVE ANY LIABILITY FOR DAMAGES IN AN AMOUNT 

EXCEEDING THE PURCHASE PRICE OF THE APPLICABLE GOODS.   
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9. INDEMNIFICATION. To the maximum extent allowed by law, Buyer shall defend, indemnify and hold harmless Seller and its 

present and future directors, managers, officers, stockholders, members, employees, attorneys, agents, representatives, parents, affiliates, 

subsidiaries and successors from and against any and all claims, costs, demands, losses, indirect and direct damages (including lost 

profits, incidental, consequential and punitive damages), liabilities, causes of action, judgments, settlements, awards, fines, penalties, 

assessments and expenses (including costs of defense, mediation, settlement and attorneys’ and other professionals’ fees and costs) 

(collectively, “Losses”), however described or denominated, whether in contract or in tort or under any other legal theory, arising out 

of, incidental to, or resulting from: (a) Buyer’s use, ownership, maintenance, transfer, transportation or disposal of Goods; (b) Buyer’s 

violation or alleged violation of any federal, state, county or local laws or regulations; (c) any negligent or willful act or omission of 

Buyer or its respective subcontractors, agents, employees or other representatives; or (d) Buyer’s breach of the Agreement. 

10. LIMITATION OF LIABILITY. IN NO EVENT SHALL SELLER BE LIABLE, WHETHER IN CONTRACT OR IN TORT OR 

UNDER ANY OTHER LEGAL THEORY, FOR ANY SPECIAL, INDIRECT, INCIDENTAL, EXEMPLARY OR 

CONSEQUENTIAL LOSSES OR DAMAGES, INCLUDING ANY DIRECT OR INDIRECT LOST PROFITS OR REVENUE 

REGARDLESS OF WHETHER SUCH LOSS OR DAMAGE WAS FORESEEABLE OR BUYER WAS ADVISED OF THE 

POSSIBILITY OF SUCH POTENTIAL LOSS OR DAMAGE. 

11. EXPORT; COMPLIANCE WITH LAWS.  

(a) The Goods may be subject to export controls and sanctions laws and regulations of the United States of America, 

including without limitation the International Traffic in Arms Regulations (“ITAR”) and the US Export Administration Regulations 

(“EAR”), or the country of manufacture or the country of shipment, and such export may require a valid export license from one or more 

governmental authorities. Technical data that are controlled by ITAR or EAR shall not be released to foreign nationals, including 

employees, companies or other entities, whether within or outside of the US, unless Buyer shall first obtain the written consent of Seller, 

and shall obtain the appropriate license or other advance approval from US government officials. Seller’s acceptance of Buyer’s Purchase 

Order and delivery of the Goods is conditioned on Buyer’s compliance with applicable export controls and sanctions laws and 

regulations. No Goods sold to Buyer may be exported or re-exported unless such export or re-export complies fully with all applicable 

export controls and sanctions laws and regulations, and Buyer shall not violate any such laws or regulations, nor cause Seller to be in 

violation of such laws or regulations. Buyer is in compliance with and shall comply with all applicable laws, regulations and ordinances. 

Buyer’s obligation to adhere to ITAR and EAR shall survive the expiration or termination of the Agreement. Buyer hereby agrees to 

defend and indemnify Seller from and against any liability that Seller may incur as a result of Buyer’s violation of any US export or re-

export control law or regulation. 

(b) Buyer has and shall maintain in effect all the licenses, permissions, authorizations, consents and permits that it needs 

to carry out its obligations under the Agreement. Buyer is now and shall comply with all sanctions, export and import laws of all 

countries involved in the purchase of the Goods.  

(c) Buyer will not (i) offer, promise or provide (or authorize the offer, promise or provision of), directly or indirectly, 

anything of value to any government official, political party official, political candidate, or employee thereof, or to any other third party, 

for the purpose of influencing any act or decision or obtaining any improper benefit or advantage or (ii) take any other action that would 

violate or cause Seller to violate the U.S. Foreign Corrupt Practices Act of 1977, as amended (the “FCPA”), the United Kingdom Bribery 

Act of 2010, as amended (the “UKBA”), or their respective implementing regulations in connection with Buyer’s sale or distribution of 

the Goods, or any other applicable anti-corruption laws. Buyer also warrants that Buyer does not know or have reason to believe that 

any consultant, agent, representative or other person retained by Buyer in connection with the sale and/or distribution of the Goods has 

violated, nor caused Seller to violate the FPCA and/or the UKBA. If Buyer learns of or has reason to know of any violation of the FCPA 

or the UKBA in connection with the sale or distribution of the Goods, Buyer shall immediately advise Seller. 

(d) Buyer warrants and represents that it does not engage in or condone the unlawful employment or exploitation of 

children in the workplace, nor engage in or condone the use of forced labor.  

(e) Buyer respects the privacy of Seller’s information and confirms that it has implemented and maintains adequate data 

security measures and policies in accordance with applicable laws.  

(f) Seller may terminate the Purchase Order if any government authority imposes antidumping duties, countervailing 

duties or any retaliatory duties on the Goods. Buyer shall not facilitate tax evasion or fail to prevent tax facilitation in the United Kingdom 

or other countries in accordance with the requirements of the UK Criminal Facilitation Act. 

12. ADVERTISING; USE OF TRADE NAMES. Except to the extent Seller has consented in a signed writing, Buyer will not advertise 

or publish that Buyer has purchased Goods from Seller or use any of Seller’s trademarks or trade names in Buyer’s advertising or 

promotional materials. 
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13. GENERAL TERMS. 

(a) Notices. All notices, claims and other communications to Seller required or permitted under the Agreement will be 

made in writing and will be effective only upon receipt by Seller. Buyer’s failure to provide any notice, claim or other communications 

to Seller in the manner and within the time period specified in the Agreement will constitute a waiver by Buyer of any and all rights and 

remedies that otherwise would have been available to Buyer upon making such notice, claim or other communication. 

(b) Entire Agreement. The Agreement, including any attachments, exhibits or supplements attached hereto, if any, and 

other matter incorporated herein by specific reference, including for the avoidance of doubt, any Offer, but excluding any Purchase 

Order (except to the extent the terms thereof are expressly incorporated pursuant to Section 1), constitutes the entire agreement between 

Seller and Buyer with respect to the subject matter of the Agreement and supersedes all prior or contemporaneous oral or written 

discussions, understandings, representations and agreements.  In the event of any conflict between the terms set forth in this Section and 

the terms of Section 1, the terms of Section 1 will govern. 

(c) Remedies. Seller reserves and does not waive any claims, rights and remedies that it may have under the Agreement, 

any other agreements between Buyer and Seller or applicable law, including the right to recover from Buyer any and all damages 

(including incidental and consequential damages), costs or expenses (including attorneys’ or other professionals’ fees and labor, material 

and apportionable overhead costs and expenses) incurred by Seller on account of Buyer’s breach of the Agreement (including any 

cancellation by Buyer of the Agreement or any purchase order placed by Buyer pursuant to the Agreement). 

(d) Assignment. Buyer may not assign the Agreement or assign or delegate it rights or obligations under the Agreement 

without Seller’s prior written consent. Seller may assign its rights or delegate its obligations, in whole or in part, without the consent of 

Buyer, to an affiliate or subsidiary or an entity that acquires all or substantially all of the business or assets of Seller, whether by merger, 

reorganization, acquisition, sale, or otherwise. Any purported assignment in violation of this Section will be null and void and of no 

force or effect. 

(e) Governing Law; Venue. The Agreement, and all related documents and matters arising out of or relating to the 

Agreement, are governed by, and will be construed in accordance with, the laws of the State of Michigan, without regard to any conflict 

of law provisions. The United Nations Convention on Contracts for the International Sale of Goods is expressly excluded from applying 

to the Agreement or any Purchase Order. Seller and Buyer each irrevocably and unconditionally agree that the sole and exclusive forum 

and venue for any legal or equitable action or proceeding arising out of or in connection with the Agreement will lie in the United States 

District Court for the Western District of Michigan, the courts in the State of Michigan sitting in Kalamazoo County, and any appellate 

court with jurisdiction over such courts, and each party irrevocably submits to the exclusive jurisdiction of such courts in any such suit, 

action or proceeding.  

(f) Relationship of Parties. Seller and Buyer are independent contracting parties and nothing in the Agreement will make 

either party the agent or legal representative of the other for any purpose, nor does it grant either party any authority to assume or to 

create any obligation on behalf of or in the name of the other.  

(g) No Third Party Beneficiary. Except as otherwise provided, Buyer acknowledges and agrees that the rights and 

interests of the parties under the Agreement are intended to solely benefit Seller and Buyer. 

(h) Interpretation. For purposes of the Agreement: (i) whenever the word “including” (or any variation thereof) is used, 

it is deemed to be followed by the words “without limitation”; (ii) the word “or” is not exclusive; (iii) section headings are for 

convenience or reference only, and do not affect the meaning of the Agreement; and (iv) any agreement, instrument, statute, law, 

regulation or rule defined or referred to herein shall be deemed to mean such agreement, instrument, statute, law, regulation or rule as 

from time to time amended, modified or supplemented, and includes, in the case of agreements and instruments, references to all 

attachments thereto and instruments incorporated therein. No provision in the Agreement may be construed against Seller as the drafting 

party. 

(i) Survival. To the extent that any provisions of the Agreement are meant to remain valid after the Agreement has 

terminated, expired or otherwise ended, such provisions have continued validity even after termination. 

(j) Severability. If any term or provision of the Agreement is deemed to be invalid, illegal or unenforceable in any 

jurisdiction, such invalidity, illegality or unenforceability shall not affect any other term or provision of the Agreement or invalidate or 

render unenforceable such term or provision in any other jurisdiction. 

(k) Waiver.  No waiver by Seller or Buyer of any of the provisions of the Agreement shall be effective unless explicitly 

set forth in writing and signed by the party so waiving.  No waiver by either party hereto shall operate or be construed as a waiver in 
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respect of any failure, breach or default not expressly identified by such written waiver, whether of a similar or different character, and 

whether occurring before or after that waiver.  No failure to exercise, or delay in exercising, any right, power or privilege arising from 

the Agreement shall operate or be construed as a waiver thereof; nor shall any single or partial exercise of any right, remedy, power or 

privilege hereunder preclude any other or further exercise thereof or the exercise of any other right, remedy, power or privilege. 

(l) CONSULTATION WITH COUNSEL. BUYER AND SELLER ACKNOWLEDGE THAT THEY HAVE 

BEEN GIVEN THE OPPORTUNITY TO CONSULT WITH COUNSEL OF THEIR CHOICE BEFORE ENTERING INTO 

THE AGREEMENT AND ARE DOING SO WITHOUT DURESS, INTIMIDATION, OR COERCION AND WITHOUT 

RELIANCE UPON ANY REPRESENTATIONS, WARRANTIES OR COMMITMENTS OTHER THAN THOSE 

REPRESENTATIONS, WARRANTIES OR COMMITMENTS SET FORTH IN THE AGREEMENT. 

(m) JURY TRIAL WAIVER. BUYER AND SELLER ACKNOWLEDGE THAT THE RIGHT TO TRIAL BY 

JURY IS A CONSTITUTIONAL ONE, BUT THAT IT MAY BE WAIVED. EACH OF BUYER AND SELLER, AFTER 

CONSULTING (OR HAVING THE OPPORTUNITY TO CONSULT) WITH COUNSEL OF ITS CHOICE, KNOWINGLY, 

VOLUNTARILY AND INTENTIONALLY WAIVES ANY RIGHT TO TRIAL BY JURY IN ANY ACTION OR OTHER 

LEGAL PROCEEDING ARISING OUT OF OR RELATING TO THE AGREEMENT OR ANY OTHER DOCUMENT 

PERTAINING TO THE AGREEMENT. 
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